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ARGUMENT 

This case presents a simple issue on appeal. When reframed, the central 

question of the Appellants’ brief is this: may a trial court violate the terms of its 

own Order?  

Before getting into the merits, or the lack thereof, of the Appellee’s 

opposition, there are a few preliminary appellate matters that should be clarified. 

An appeal is not the proper vehicle for any party to raise factual issues that have 

already been decided by a lower court. It is for that reason a reviewing court is 

deferential to the factual findings of a trial court and reviews under the generous 

“clear error” standard. See Daley-Jeffers v. Graham, 69 V.I. 931, 935-36 (V.I. 

2018)  

The terms of July 2019 Order, which are set out in the Memorandum 

Decision of even date, clearly and specifically targeted Karen Turnbull-Wheatley, 

against whom the judgment should be enforced. It was only if Karen’s assets 

proved insufficient that the Marshal could then seize assets of other defendants. 

Appellee’s brief should be the subject of a motion to strike for failure to file a non-

conforming/non-responsive document. Appellee is constrained to the issues raised 
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in the Opening Brief and is not free to disregard and reconstruct Appellant’s 

arguments to suit its needs.  

To reiterate, the argument on appeal deals with the Superior Court violating 

the July 2019 Order by upholding the seizure of property that was not within the 

contemplation of the Court at the time of the issuance of said Order. For this reason, 

Kenneth Jr does not challenge the July 2019 Order itself; that is the subject of 

another appeal before this Court. He does, however, challenge the November 2019 

Order in this appeal because the November 2019 Order is unambiguous in its 

sanction of the Marshal’s Office to violate an existing Superior Court Order and 

seize any property that the Marshal Office chooses to seize.  

The November 2019 Order denied Kenneth Jr’s request for the Marshal’s 

Office to release his vehicle because the vehicle is not the proper subject of any 

existing Superior Court Order. If the November 2019 Order goes unchallenged, 

then it is tantamount to allowing the Marshal’s Office to read into a Superior Court 

execution order, more than was intended and more than can be allowed legally. The 

seizure of assets authorized by the July 2019 Order is clear about the persons 

against whom, and the items against which, the Marshal can enforce the 

$1,328,956.81 judgment.  
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It was the real and personal properties of Karen Turnbull-Wheatley that could 

be attached and not any property of any other defendant until there was a deficiency 

in the judgment. Moreover, assuming that the Order allows for the seizure of 

property belonging to Kenneth Jr, such seizure temporally occurs subsequent to the 

sale of the St. John property, which has yet to be placed on the market.  

Appellee’s argues that the failure to post a bond deprives Kenneth Jr of the 

right to mount a purely legal challenge to the question of a lower court’s authority 

to violate its own existing orders. This is a question of law regarding the trial 

court’s denial of the motion to release, a denial that is based on an erroneous 

interpretation or application of a legal precept. See Daley-Jeffers cited above. Such 

a denial is also subject to plenary review. Id.  

Appellee raises two new issues on appeal. The first issue has to do with 

whether Appellant can appeal any Superior Court ruling without first having his 

entry of default vacated. This issue was not raised on appeal by Kenneth Jr, but 

Appellee argues it anyway. Appellee’s argument is premised on a misunderstanding 

about the effect of an entry of default. Appellee argues that Kenneth Jr lacks 

standing to appeal because he had an entry of default and there is no court order 

vacating that default. As a result of merely having the entry of default against him, 
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all of Kenneth Jr’s assets are subject to execution, even though the resulting default 

judgment order does not extend to those assets. 

Appellee’ arguments suggest that a party is precluded from challenging an 

improper execution if the party did not otherwise plead or defend in action. The 

mere entry of a defendant’s default, however, does not entitle a plaintiff to the entry 

of a free-ranging default judgment; an entry of default only concedes the facts as 

alleged in a complaint. King v. Appleton, 61 V.I. 339, 346-47 (V.I.2014). Before 

entering a default judgment, the Superior Court is required to determine whether the 

established facts constitute a valid cause of action under Virgin Islands law, and if 

so, to hold a default judgment hearing to establish the amount of damages. Id. 

(internal citations omitted).   

The evidentiary proceeding at which the damages were established was not 

attended by Kenneth Jr, who participated in the action pro se. The damages that 

were established were reduced to a final judgment that eventually became the 

subject of execution by the Marshal’s Office. That judgment is based on established 

facts, but execution is bound by the four corners of the judgment itself, as well as 

the statutory underpinnings that set forth the manner in which an execution is to be 
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performed. It is on this basis that Kenneth Jr appeals to the Supreme Court and the 

entry of default against him is of no moment to the review of that negative ruling.  

The judgment on which the execution claims to be based is not at issue in 

Kenneth Jr’s appeal, but the method and manner of the execution are in question. 

The Marshal’s Office executed on the judgment in a manner that was not authorized 

by the judgment it purported to enforce. The manner of execution is distinct and 

different from whether the judgment resulted from an entry of default. Inasmuch as 

the manner of execution sees the Marshal’s Office as engaging in the unauthorized 

seizure of Kenneth Jr’s property, Kenneth Jr has standing to challenge that seizure, 

a matter that was raised before the Superior Court, and upon which the Superior 

Court entered a negative ruling.
1
 

To return this case to where it is supposed to be, the Appellant challenges the 

Superior Court’s Order that allowed the Marshal’s Office to seize property that was 

not authorized by any court order, and which was not specified in the Writ of 

Execution. The Writ was specific as to what items were to be seized and sold to 

                                              
1
 The Supreme Court of the Virgin Islands is clear that standing has no basis in Virgin Islands local jurisprudence. 

Fenster v. DeChabert, 65 V.I. 20, 41-42 (V.I.2016). The Court has overruled any language in its older opinions 

indicating that standing is jurisdictional and held that standing is at best a non-jurisdictional claims-processing rule in 

Virgin Islands courts. See, id. As a result, the Supreme Court has held that “standing” functions as a claims 

processing rule that is subject to waiver should the party asserting the issue fail to raise it in a timely manner. Id. This 

argument was raised in the Appellee’s opposition to the motion to direct the Marshal’s Office, however, standing has 

no bearing on the issues raised by the Appellant and Appellee is not at liberty to impose such an issue in its 

opposition.  
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enforce the judgment and items not so included are not subject to seizure. Kenneth 

Jr’s vehicle was not included in the judgment.  

Because seizure of Kenneth Jr’s vehicle was not authorized, his Fourth 

Amendment constitutional right(s) not to be deprived of his property without due 

process was violated. His vehicle was seized without the authority of law and that 

seizure impairs his constitutional rights to be safe in his person from an illegal 

taking. Kenneth Jr does not need to post a bond to get the Marshal’s Office to obey 

the law and the Superior Court to adhere to its own judgments.  

The Marshal’s Office acted on an invalid Writ of Execution, that exceeded 

the limits of the order on which the Precipae and the Writ were based. To highlight 

again, well-settled Virgin Islands case law firmly indicates that an execution may 

not exceed the scope of the underlying judgment. Citimortgage, Inc. v. Manning, 

No. ST-07-CV-456, 2011 WL 3855736, at *2 (V.I. Super. 2011)(internal citations 

omitted). Where, as here, a seizure of property is authorized by a court order, the 

seizure may be found to be unreasonable if the government exceeded the express 

terms of the order. Cf. Audio Odyssey, Ltd. v. Brenton First Nat’l Bank, 245 F.3d 

721, 736 (8th Cir. 2001). Where a seizure is unreasonable, the Superior Court Order 
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denying return of the property must be vacated and the property restored to the 

putative judgment debtor. 

In conclusion, the Superior Court erred in its November 2019 Order that 

denied the appellant’s motion for an Order to direct the Marshal to return the 

vehicle. Indeed, the error of the November 2019 Order is magnified in light of the 

invalidity of the writ which contradicted the express language of the July 2019 

Order. The Superior Court Order erred when it upheld a seizure that is void ab 

initio and its Order must be reversed. 
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